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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 3rd day of June, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14309
V.

Rl CHARD LEE MERRELL,

Respondent .

N N N N N N N N N N N N N N

ORDER ON RECONSI DERATI ON

The Adm nistrator has filed a petition for reconsideration
of our decision, NTSB Order No. EA-4530, served March 12, 1997.
In that decision, we dismssed the Adm nistrator’s conpl ai nt,
finding that respondent’s m staken acceptance of a cl earance
meant for another aircraft should not result in a finding that he
violated 14 CFR 91.123(b) and (e) and 91.13(a).' The
Adm ni strator argues that we erred in failing to defer to her
reasonable interpretation of 8 91.123 and that our action is
arbitrary, capricious, and is a threat to air safety. W

! See EA-4530, at footnote 2, for a description of these
regulations. |In short, 8 91.13(a) prohibits carel ess operations,
and the 8§ 91.123 reqgul ations prohibit operations contrary to air
traffic control (ATC) instructions or according to a cl earance

i ssued to another aircraft.
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di sagree, and deny the Adnministrator’s petition.?

Respondent was the non-flying pilot-in-command of Northwest
Flight 1024. Respondent m stakenly acknow edged a cl earance
meant for American Airlines Flight 94. At the hearing before the
| aw judge, there was no di spute that respondent’s acknow edgnent
to ATC was squel ched, as respondent attenpted to answer ATC at
the sane tinme that the American Airlines flight was respondi ng.
The tape exhi bited background noi se and the FAA's pil ot deviation
report indicated a stepped-on transm ssion. EA-4530 at 2. CQur
decision to dismss the conplaint was based on a sinple
proposition we have applied in a nunber of cases over the | ast
few years -- if a pilot makes a m stake and m shears a cl earance
or ATC direction, follows all prudent procedures that would
expose the m stake (e.g., reads back the clearance), and then
acts on that m staken understandi ng having heard no correction
fromATC, the regulatory violation wll be excused if that
m stake is not shown to be a result of carel essness or purposeful
failure of sonme sort. See, e.g., Admnistrator v. Fronuth and
Dwor ak, NTSB Order No. EA-3816 (1993).

In this case, the |law judge nmade a credibility determ nation
in favor of the Northwest crew, and the FAA appears to have
acknow edged that the Northwest aircraft responded, but that the
response was squel ched by the sinmultaneous American Airlines’
transm ssion. See infra. W distinguished between an “error of
perception,” which should not be sanctioned, and an error caused
by a failure of attention or sonme other carel ess or
unpr of essi onal behavi or.

The Adm nistrator argues that this approach substitutes our
interpretation for hers, and thereby fails to defer to her
reasonable interpretation of the regulation, as 49 U S. C. 44709
requires. In her petition, she discusses the split enforcenent
nmodel , and the respective roles of the FAA and this Board.
Regardi ng the issue before us, she argues that § 91.123
“obligates airnen to listen, hear, and conply with all ATC
instructions except in an enmergency.” Petition at 7.° The
Adm ni strator goes on to explain,

| nattention, carel essness, or an unexpl ai ned

m sunder st andi ng, do not excuse a deviation froma clearly
transmtted clearance or instruction. Wen there is an
“error of perception” resulting in a deviation,

2 W grant respondent’s unopposed notion for an extension of time
to submt his reply, as doing so does no harmto the

Adm nistrator. W also accept the Adm nistrator’s suppl enent al
filing.

® The FAA al so agrees that equipnent failure can excuse the
violation. Petition at 12.
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i nattentiveness or carelessness are [sic] inputed in the
absence of sone reasonabl e explanation for the failure to
conply with the ATC cl ear ance.

Petition at 7-8.

We agree with the Adm nistrator’s discussion of the split
enf orcenment nodel and wth our general obligation to defer to the
FAA's validly adopted interpretation of its regul ations.

However, the FAA cites no rule it has adopted that stands for the
proposition the FAA urges here. Instead, as respondent notes in
his reply, the interpretations the Admnistrator cites to support
her argunent are our precedent, devel oped through our case | aw.
As a principle of admnistrative |aw, we may nodi fy our precedent
as the case requires, provided we explain our decisionnmaking, and
our conclusions are not arbitrary or capricious. W have done so
over time with regard to this issue, with the FAA often in

di sagreenent.® In any case, the FAA has here offered us no

evi dence of any policy guidance witten by the FAA, validly
adopted or otherwise, for the proposition it argues here.
Counsel’s litigation statenents are not such policy guidance.

Al t hough it here acknow edges that “sonme reasonabl e expl anation
for the failure to conply” with the clearance will excuse the
violation, it offers no witten di scussion, adopted as FAA
policy, with notice to airnen, that discusses the circunstances
when this would occur. Thus, it is our view that we are not
obliged to defer in this instance.

We al so disagree with the FAA s underlying belief that our
policy threatens aviation safety. The prem se of our approach
is this -- human bei ngs nmake m stakes, and there is no regul atory
action, renedial or otherwise, that can elimnate all m stakes.
Qur precedent does not attenpt to excuse m stakes due to proven
carel essness or denonstrated inattention, but it does attenpt to
recogni ze that where an inevitable error of perception does
occur, the pilot should not face sanction if he has acted
responsi bly and prudently thereafter, i.e., taken those actions
that are expected of the responsible pilot and that woul d expose
the error (i.e., made the readback). The FAA is, of course, free
to adopt nore specific intra-cockpit and cockpit-ATC
communi cation rules to mnimze the possibility of clearance
deviations. W do not see our decision here as treating better
airmen who, in the FAA's words, have “no legitimte excuse for
m spercei ving” a clearance than airnmen who “of fer an excuse”

* The FAA takes a too narrow view when it linmts the cases where
we have excused violations to those where ATC was found to be a
contributing factor. The critical issue is the pilot’s
performance, not ATCs. Simlarly, we see no inconsistency here
with Fromuth and Dworak, supra.
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(expl anation?) for msperceiving a clearance. Qur precedent
supports view ng each circunstance individually and determ ning
whet her the pilot’s actions and testinony (credibility as a

W tness being a critical issue) warrant dism ssal or a finding of
regul atory violation, and if the latter, whether there were
mtigating circunstances that warrant sanction waiver or
nodi fi cati on.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent’s reply is accepted for filing, as is the
Adm nistrator’s G tation to Suppl enental Authority; and

2. The Adm nistrator’s petition for reconsideration is
deni ed.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.



